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SECTION 106.45(B)(1)(III)

The grievance process must require that any individual 
designated by the recipient as Title IX Coordinator, 
investigator, decision maker, or facilitator of informal 
resolution not to have a conflict of interest or bias.

1. For or against complainants or respondents generally, or

2. An individual complainant or respondent
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WHAT CONSTITUTES BIAS?

Conduct a fact-specific, objective inquiry based in 
common sense to determine bias.

This Includes:

•Decision-making that is grounded in stereotypes

•Different treatment based on a person’s sex or other 
protected characteristic

•A decision based on something other than the facts
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IMPERMISSIBLE BIAS

Making a decision, determination, or finding 
that is based on something other than the 
evidence and specific facts of the case.
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CONFLICT OF INTEREST
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AVOIDING PREJUDGMENT OF THE FACTS

Requires that the Title IX professional refrain from making 
a judgement on individual facts, the allegations, or 
whether a policy violation occurred until they have had 
the opportunity to consider all of the evidence.
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AN IMPARTIAL INVESTIGATION IS…

Not influenced by 
bias or conflict of 

interest.

Committed to decisions 
based on an objective 
view of the facts and 

evidence as you know 
them and as they evolve.

Truth seeking, not 
”your truth” 
confirming.Grand Rive
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TRAUMA INFORMED PRACTICES 

In the preamble, the 
Department permits 
the use of trauma 
informed practices and 
recognizes that trauma 
informed practices can 
be used in an impartial 
and non-biased 
manner.

Trauma informed 
practices must be 
applied equally to all 
genders.

Grand Rive
r S

olutio
ns



DEVELOPING AN INVESTIGATIVE 
STRATEGY
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ESSENTIAL STEPS 
OF AN 
INVESTIGATION

Review Notice of 
Allegations and 

Formal Complaint
Initial Interviews

Evidence 
Collection

Evidence Review

Additional 
Evidence 

Collection/Follow 
Up Interviews

Report WritingGrand Rive
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UNDERSTAND THE SCOPE OF THE INVESTIGATION

Review the Notice of 
Allegations and the 
Formal Complaint

Ask questions if unsure
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IDENTIFY THE CLAIMS AND 
WHAT NEEDS TO BE PROVEN
• What will the decision maker be asked to decide?

• What does the formal complaint allege?

• What are the elements of each act of prohibited conduct alleged?
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RAPE

Definition: The penetration, no matter how slight, of the vagina or 
anus, with any body part or object, or oral penetration by a sex organ 
of another person, without the consent of the victim.

•  

Questions to ask:

1. Did Respondent penetrate Complainant’s vagina or anus?

2. Was it without Complainant’s affirmative consent?

• If so, what is the ground for lack of consent?

1. Did respondent fail to seek and obtain Complainant’s affirmative consent?

2. Did Respondent force Complainant?

3. Did Respondent coerce Complainant?

4. Was Complainant incapacitated and therefore incapable of consent?
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STALKING

Definition: Engaging in a course of conduct directed at a specific 
person that would cause a reasonable person to:
Fear for the person’s safety or the safety of others; or suffer substantial 
emotional distress.

•  
Questions to Ask:

1. Did Respondent engage in a course of conduct?

2. Was that course of conduct directed at Complainant?

3. Would Respondent’s conduct cause a reasonable person to either

a. Fear for their safety or the safety of others, or 

b. Suffer substantial emotional distress?
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THE PROCESS:
DEVELOPING AN INVESTIGATIVE STRATEGY

01

Receive 
Report

02

Develop a 
Timeline

03

Identify 
Witnesses

04

Identify 
Potential 
Evidence

05

Develop 
Strategy to 

Collect 
Evidence
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INVESTIGATION 
TIMELINE

Prior History

• Between the 
Parties?

• Of the Parties?

Incident

• Consent?

• Type of Contact?

• Injuries?

Post Incident

• Behaviors?

• Communications?

Pre-Incident

• Communications?

• Interactions?

• Conduct?
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The Importance of 
Organization
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CLICK TO EDIT TITLE STYLE
INVESTIGATIVE INTERVIEWS
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INTERVIEW OBJECTIVES

Connect

Build rapport

Build trust

Empower

Listen

Allow 
interviewee to 
share their 
experience

Clarify
Understand what 
you have heard

Seek additional 
information

Evidence 
Preservation
Text messages

Photographs

Names and contact 
info for witnesses
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AGENDA PRIOR TO THE INTERVIEW

Secure an appropriate

meeting location

Allow for enough time to 
conclude the meeting 

If interviewing a party, 
inform them of their right to 
have an advisor present

Prepare for the meeting

Provide written notice of 
the meeting
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EXPECTATIONS

What they should expect of you:

• That you are neutral

• That you will listen, what they are saying is 
important to you

• That you will keep the information they share 
private

• What you will do with recording/notes

• That you may have to ask difficult questions

• Patience, respect, and appreciation

• This will not be their only opportunity to speak 
with you

• Prepare the parties for follow up interviews and 
the “shift”

What you expect of them: 

• Honesty

• That they will seek clarity if needed (give them 
permission to do so)

• That they won’t guess or fill in blanks
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HOW DO WE…

• Build Rapport and 
Trust?

• Empower?
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RAPPORT AND TRUST

Exhibiting 
Expertise

Clear 
Introduction

Exhibiting 
Empathy

Preparedness

Transparency
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EMPOWERMENT

Duration
Permission 

to ask 
questions

Space

Clear 
Expectations

Permission 
to seek 
clarity
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INVESTIGATIVE 
INTERVIEWS

1. Start by eliciting a narrative

2. Listen

3. Interview for Clarification

4. Listen

5. Avoid leading or blaming questions, interrogation
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START INTERVIEW BY ELICITING A NARRATIVE

• “Help me understand your experience?”

• “What are you able to tell me about your experience?

• “Start where you are comfortable and share what you are 
able to remember.”

Allow the person to speak uninterrupted. This takes patience. Grand Rive
r S
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ASK QUESTIONS THAT ARE INTENDED TO CLARIFY AND MORE DEEPLY EXPLORE THE 
INFORMATION AND DETAILS PROVIDED BY THE PERSON IN THEIR NARRATIVE.

Do Ask:

Interview for clarification

Help me understand?

Can you tell me more about…?

Is there anything else you can 
share about…?

Avoid

Interrogation

Questions that blame

Questions that imply doubt

Leading questions
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CAPTURE THE ENTIRE EXPERIENCE ASK ABOUT THE 
PHYSICAL AND EMOTIONAL REACTIONS TO THE INCIDENT.
CONCLUDE WITH VERY OPEN-ENDED QUESTIONS:
WHAT WAS THE MOST DIFFICULT PART OF THIS EXPERIENCE FOR YOU?
IS THERE SOMETHING THAT STANDS OUT/THAT YOU JUST CAN'T STOP 
THINKING ABOUT?
IS THERE ANYTHING MORE THAT YOU WOULD LIKE ME TO KNOW?

• Ask about the physical and emotional reactions to the 
incident.

• Conclude with very open-ended questions:

• What was the most difficult part of this experience for you?

• Is there something that stands out/that you just can't stop 
thinking about?

• Is there anything more that you would like me to know?

Grand Rive
r S

olutio
ns



THE BEFORE

At some point during 
the interview, it is also 
important to explore 
the prior history, if 
any, between the 
complainant and the 
respondent, and the 
history of the parties, 
individually.  
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AND THE AFTER

• The parties’ psychological reactions

• Changes in behavior

• Witnesses to the psychological reaction;

“Has anyone expressed concern about you since the 
assault?”

• Communication/contact between the complainant and 
respondent

It is also important to explore the events following the incident. 
Oftentimes, the best evidence is produced after the incident.
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THROUGHOUT 
THE INTERVIEW

Explain questions, especially 
the difficult ones. 

Do not ask leading questions. 

Watch your tone. 

Do not rush. 

Listen.

Pay attention to and document information.

Document questions asked.

How much did you drink?  

What they hear: this is your fault 
because you were drinking.
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AT THE 
CONCLUSION 
OF THE 
INTERVIEW

Discussion submission of evidence.

Explain statement review process.

Explain next steps in the process.

Keep the lines of communication open.

Review available support, privacy requirements, and 
prohibition against retaliation. 
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AFTER THE INTERVIEW: ACTIONS

Memorialize the interview in writing:

Provide opportunity for the party or witness to review it.

Provide opportunity for party or witness to provide a response.

Incorporate the response.

notes, 
summary
transcript.
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A NOTE ABOUT WITNESS SUMMARIES

• The reader of any report should not know of the investigator’s presence in 
the report; for example, report should not say “I then asked . . .”

• Use interviewee’s words and put the words in quotes if it is their words

• Avoid conclusory words, or words that suggest that the investigator has an 
opinion about the information offered
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AFTER THE 
INTERVIEW: 
REFLECTION

Reflect.

Is there something you 
missed or forgot to ask?

Do you need clarity on 
any of the information 
shared?

Has this interview 
revealed additional 
evidence that you want 
to explore or collect?

Has evidence of 
additional policy 
violations been shared?Grand Rive
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FOLLOW UP INTERVIEWS

• Seek Clarification

• Explore Inconsistencies

• Explore contradictions

• Explore difficult issues

•Opportunity to respond
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FOLLOW UP INTERVIEW APPROACH

01 Explain the purpose of the 
follow up

02 Set the stage for the topics 
you will be covering

03
Prepare the interviewee 
for “the shift”

04 Do not avoid asking the 
hard questionsGrand Rive
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THE “HARD” QUESTIONS

Details about the 
sexual conduct

Seemingly 
inconsistent 
behaviors

Inconsistent 
evidence/informatio

n

What they were 
wearing

Alcohol or drug 
consumption

Probing into reports 
of lack of memory
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HOW TO ASK THE HARD QUESTIONS

• Lay a foundation for the questions

• Explain why you are asking it
• Share the evidence that you are asking about, or that you are seeking a 

response to

• Be deliberate and mindful in your questions

• “Can you tell me what you were thinking when…”
• “Help me understand what you were feeling when…”
• “Are you able to tell me more about…”
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WHAT QUESTIONS DO YOU HAVE FOR QUINN?

“Casey and I have been friends for a few weeks. On Friday 
night, we were hanging out alone in my room, watching a 
movie. We started to make out, and I was ok with that. After 
making out for a while, Casey started touching me down 
there. Then Casey tried to have sex with me. Casey knew that 
I didn’t want to have sex but kept trying anyway.  Casey 
was being really coercive, and so I just went along with it. 
Casey raped me and I want Casey to be held accountable.”
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EVIDENCE COLLECTION AND 
ASSESSMENT

05
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EVIDENCE:

“Something (including testimony, documents, 

tangible objects) that tends to prove or disprove 
the existence of an alleged fact; anything 

presented to the senses and offered to prove the 
existence or non-existence of a fact.”

-Black’s Law Dictionary
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TYPES OF EVIDENCE

Direct 
Evidence

Evidence that is based 
on personal 
knowledge or 
observation and that, 
if true, proves a fact 
without inference or 
presumption.

Circumstantial 
Evidence

Evidence based on 
inference and not on 
personal knowledge 
or observation.

Corroborating 
Evidence

Evidence that differs 
from but strengthens 
or confirms what 
other evidence shows
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EVIDENCE

Testimony
Text 
Messages

Social Media 
Posts and 
Messages

Emails Surveillance Videos Photographs

Police Body 
Camera 
Footage

Swipe Records
Medical 
Records Phone Records Audio Recordings
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EVIDENCE COLLECTION

• Identify the items of evidence that you would like to obtain.

• Develop an intentional strategy for obtaining that evidence.

• Overcome barriers to evidence collection.

• Considerations about collecting certain types of evidence.
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A THOROUGH INVESTIGATION

is more than evidence collection
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EVALUATING THE EVIDENCE

01

Is it relevant?

Is the evidence 
important, or of 
consequence, to the fact-
finding process?

03

Is it credible/reliable?

Is the evidence worthy of 
belief and can the 
decision maker rely on it?

02

Is it authentic?

Is the item what it 
purports to be?

04

What weight, if any, 
should it be given?

How important is the 
evidence to the fact-
finding process?Grand Rive
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A THOROUGH INVESTIGATION PERMITS THE 
DECISION MAKER TO ASSESS

•Relevance

•Credibility

•Reliability

•Authenticity

•Weight
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“RELEVANT” EVIDENCE

The Department 
declines to define 
“relevant”, indicating 
that term “should be 
interpreted using [its] 
plain and ordinary 
meaning.”

See, e.g., Federal Rule 
of Evidence 401 Test for 
Relevant Evidence:

“Evidence is relevant if:

(a) it has any tendency to 
make a fact more or less 
probable than it would be 
without the evidence; and

(b) the fact is of consequence 
in determining the action.”
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EVIDENCE THAT IS NOT “RELEVANT”

“Questions and evidence about the complainant’s sexual predisposition or 
prior sexual behavior are not relevant,

• unless such questions and evidence about the complainant’s prior sexual 
behavior are offered to prove that someone other than the respondent 
committed the conduct alleged by the complainant, or 

• if the questions and evidence concern specific incidents of the complainant’s 
prior sexual behavior with respect to the respondent and are offered to prove 
consent.”

“require, allow, rely upon, or otherwise use questions or evidence that 
constitute, or seek disclosure of, information protected under a legally 
recognized privilege, unless the person holding such privilege has waived 
the privilege.”

• Physical and mental health records and attorney-client privileged 
communications would fit within scope of this prohibitionGrand Rive
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ASSESSING RELEVANCE
Why Does it Matter?

• Unsure about the relevance about a particular item of 
evidence? Ask the person who has proffered it.

•Character Evidence

• Polygraph Evidence 

•Opinion Evidence
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OPINION EVIDENCE

When might it be relevant?

How do you establish a foundation 
for opinion evidence so that the 
reliability of the opinion can be 
assessed?
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ASSESSING AUTHENTICITY

Investigating the products of the Investigation

Never 
assume that 
an item of 
evidence is 
authentic. 

Ask 
questions, 
request 
proof.

Investigate 
the 
authenticity 
if necessary. 
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IS IT AUTHENTIC?

?

Question the 
person who 
offered the 
evidence.

Have others 
review and 

comment on 
authenticity.

⤺
⤺Request 

originals. 

⇩

Obtain originals 
from the source.

⁺
Are there other 

records that 
would 

corroborate?
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ASSESSING CREDIBILITY AND RELIABILITY

No formula exists, but 
consider the following:

Sufficiency of 
detail and 
specificity

Ability to recollect 
events

Motive to 
falsify

Material 
Omission

Internal 
Consistency

Inherent 
Plausibility

Corroboration
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BARRIERS TO 
EVIDENCE 
COLLECTION

Non-participating parties

Uncooperative witnesses

Uncooperative advisors

Identity of party or witness unknown

Refusal to share materials

Materials lost or no longer accessible

Difficult topicsGrand Rive
r S
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CLICK TO EDIT TITLE STYLE
THE INVESTIGATIVE REPORT AND 
RECORD

06
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At the conclusion of the 
investigation, we must 
create an investigative 
report that fairly 
summarizes relevant 
evidence.
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RELEVANCY STANDARD

Relevant Evidence

• “Evidence is relevant if:

• (a) it has any tendency to make 
a fact more or less probable 
than it would be without the 
evidence; and

• (b) the fact is of consequence in 
determining the action.”

Irrelevant Evidence

• Prior sexual history of 
complainant, with two 
exceptions:
• Legally recognized and un-waived 

privilege.

• Records related to medical, 
psychiatric, psychological treatment

Grand Rive
r S

olutio
ns



WHO DECIDES?

• Department emphasizes repeatedly in Preamble that investigators have 
discretion to determine relevance

• Subject to parties’ right to argue upon review of “directly related” 
evidence that certain information not included in investigative report is 
relevant and should be given more weight

• Investigators will have to balance discretionary decisions not to summarize 
certain evidence in report against:

• Each party’s right to argue their case, and

• Fact that decisions regarding responsibility will be made at hearing, 
not investigation stage
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REDACTIONS
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ADDITIONAL REQUIREMENTS

Share the 
report with the 
parties and 
their advisors 

In electronic 
format or hard 
copy*

At least 10 
days prior to 
the hearing
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THE PURPOSE OF THE REPORT

• To allow for advance review

• To allow for advance preparation

• By the Decision Maker

• By the Parties

• Reduce likelihood of bias in the final outcome
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INTENDED RECIPIENTS

The Parties
The 

Advisors
The Decision 

Maker
The Appeal 

Panel
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OTHER RECIPIENTS?

• Friends of the parties

• Parents

• Law enforcement

• Attorneys

• Judges

• Media

• Social Media 
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ESSENTIAL 
ELEMENTS

Intentionally organized to enhance comprehension

Factually accurate

Concise

Without editorial or opinion

Consistent format

Grand Rive
r S

olutio
ns



REPORT AND EVIDENCE FILE

Summary of the Evidence Compilation of the Evidence
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THE 
EVIDENCE 
FILE

Compiles the 
evidence

Organized intentionally and 
consistently 

Divided into 
Appendices 

Attached to 
the report

Includes a 
procedural 
timeline
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EXAMPLE OF APPENDICES

• Appendix A

• Contains all of the party/witness testimony (e.g., transcripts, statements summaries, 
etc.) that the investigator deems relevant

• Appendix B

• Contains all of the documentary evidence (e.g., text messages, SANE reports, 
photographs, etc.) that the investigator deems relevant

• Appendix C

• Contains the remaining evidence deemed irrelevant by the investigator, but that is 
directly related to the allegations in the formal complaint 

• Appendix D

• The procedural timeline

Grand Rive
r S

olutio
ns



STRUCTURE OF THE REPORT

• Overview of the Investigation

• Statement of Jurisdiction

• Identity of Investigators

• Objective of the Investigation and the Investigation Report

• Prohibited Conduct Alleged

• Witnesses

• Evidence Collected

• Summary of Evidence

• Conclusion
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REPORT STRUCTURE Overview

In this section, provide a very brief overview of the case. Include:

• the names of the parties, 

• the applicable policy(ies)

• the prohibited conduct alleged, 

• the date, time, and location of the conduct, 

• a brief description of the alleged misconduct
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REPORT STRUCTURE Statement of 
Jurisdiction

1. Cite Jurisdictional Elements

2. State all grounds for Jurisdiction
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REPORT STRUCTURE

1. Identify the investigators by name

2. Investigator’s training belongs in file, not in report

Identify 

Investigators
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REPORT STRUCTURE Objective of the 
Investigation & 
Report

1. This language should mirror the language in your policy or 
procedures.

2. State the objective of the investigation

3. Briefly state that all procedural steps were followed

4. Describe the purpose of the report.
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REPORT STRUCTURE Prohibited 
Conduct 
Alleged

1. List the allegations of prohibited conduct in the formal 
complaint

2. Include definitions of prohibited conduct from the 
institution’s policy/procedures
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REPORT STRUCTURE

• List those witnesses that were 
interviewed

• List witnesses that were identified, 
but not interviewed

• Simple List

• Detailed List

List Witnesses
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EXAMPLE OF A DETAILED LIST

Witness 

Name

Witness identified by: Information offered

John Doe Reporting Party Mr. Doe is the Reporting Party’s best friend. 

He was with the Reporting Party the night of 

the reported incident.

Jane Doe Investigators Jane Doe is the Responding Party’s roommate. 

It is believed that she saw the Reporting Party 

leave the Responding Party’s residence 

immediately following the reported incident.
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REPORT STRUCTURE

• The final Title IX regulations require that all evidence obtained 
as part of the investigation that is directly related to the 
allegations in the formal complaint be shared with the parties 
and “made available at any hearing to give each party equal 
opportunity to refer to such evidence during the hearing 
including for the purposes of cross-examination.”

• In this section, list the Evidence or Refer to Appendices

Evidence 

Collected
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REPORT STRUCTURE

• In this section, include a summary of all relevant evidence. This 
section can be organized in several ways. It is important that, 
however organized, the evidence is summarized clearly and 
accurately, and without opinion or bias. In this section, the 
writer should cite the evidence and information in the 
Appendices. 

Summary of 

Evidence
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REPORT STRUCTURE

• In this section, summarize next steps in the process, including 
any procedural pre-requisites for moving the matter forward to 
a hearing. 

Conclusion
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HEARING OVERVIEW

01
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WHAT IS THE 
PURPOSE OF A 
HEARING?
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PURPOSE OF THE HEARING

1. Review and Assess Evidence

2. Make Findings of Fact

3. Determine Responsibility/ Findings of Responsibility

4. Determine Sanction and RemedyGrand Rive
r S
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PROCESS PARTICIPANTS

• The Parties:

o Complainant
o Respondent 

• Advisors
• Hearing 

Facilitator/Coordinator

• Decision Maker (s)
o Hearing Chair

• InvestigatorGrand Rive
r S
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THE PARTICIPANTS

The Parties

Complainant

An individual who is alleged to be 
the victim of conduct that could 
constitute sexual harassment.

Respondent 

An individual who has been 
reported to be the perpetrator of 
conduct that could constitute 
sexual harassment.
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There are two types of Advisors

Advisor: throughout the 
whole process

Hearing Advisor: hearing, 
for purposes of asking 

questions

THE PARTICIPANTS
Advisors
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THE PARTICIPANTS

• Can be anyone, including a lawyer, a parent, a 
friend, and a witness

• No particular training or experience required 
(institutionally appointed advisors should be 
trained)

• Can accompany their advisees at all meetings, 
interviews, and the hearing

• Advisors should help the Parties prepare for 
each meeting and are expected to advise 
ethically, with integrity, and in good faith

• May not speak on behalf of their advisee or 
otherwise participate, except that the advisor 
will conduct cross examination at the hearing.

• Advisors are expected to advise their advisees 
without disrupting proceedings

Advisors
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THE PARTICIPANTS

An Advisor who oversteps their role 
as defined by the policy should be 
warned once. If the Advisor 
continues to disrupt or otherwise fails 
to respect the limits of the Advisor 
role, the meeting may be ended, or 
other appropriate measures 
implemented. Subsequently, the Title 
IX Coordinator has the ability 
determine how to address the 
Advisor’s non-compliance and 
future role.

Advisors: Prohibited Behavior
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THE PARTICIPANTS

• Manages the 
recording, witness 
logistics, party logistics, 
curation of documents, 
separation of the 
parties, and other 
administrative elements 
of the hearing process  

• Non-Voting

• Optional, not required

The Hearing Facilitator/Coordinator

Grand Rive
r S

olutio
ns



THE PARTICIPANTS

Decision Maker or Makers

Decision Maker

One-person.

Decision Maker Panel

A panel.

Requires a hearing chair.
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THE PARTICIPANTS

• A panel

• Questions the parties 
and witnesses at the 
hearing

• Determines responsibility

• Determines sanction, 
where appropriate

The Decision-Makers
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THE PARTICIPANTS

• Is a decision-maker

• Answers all procedural questions

• Makes rulings regarding relevancy of 
evidence, questions posed during 
cross examination

• Maintains decorum

• Prepares the written deliberation 
statement

• Assists in preparing the Notice of 
Outcome

The Hearing Chair

Grand Rive
r S

olutio
ns



THE PARTICIPANTS

• One person

• Questions the parties and witnesses at the hearing

• Determines responsibility

• Determines sanction, where appropriate

• Answers all procedural questions

• Makes rulings regarding relevancy of evidence, questions posed 
during cross examination

• Maintains decorum

• Prepares the written deliberation statement

• Assists in preparing the Notice of Outcome

The Decision Maker
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THE PARTICIPANTS
The Investigator
• Can present a summary of the 

final investigation report, including 
items that are contested and those 
that are not;

• Submits to questioning  by 
the Decisionmaker(s) and the parties 
(through their Advisors).

• Can be present during the entire 
hearing process, but not 
during deliberations.

• Questions about their opinions 
on credibility, recommended findings, 
or determinations, are prohibited. If 
such information is introduced, the 
Chair will direct that it be disregarded.Grand Rive
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PRE-HEARING TASKS:
HEARING PANEL & CHAIR

02

What should be done in advance of the 
hearing ​?
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THE INVESTIGATION IS 
COMPLETE!

Rapid Fire #1

It is time to schedule the 
hearing... 

Using the chat box:
share your “To Do” List 
for coordinating the 
hearing.
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RAPID FIRE RECAP

Arranging for space 
Arranging 

technology

Scheduling pre-
hearing meetings 

with parties & 
advisors

Scheduling 
prehearing 
meetings of 
the panel

Providing 
report and 
record to 

panel and 
parties

Scheduling 
the hearing

Conflict 
checks

Call for 
written 

submissions
Accommodations

Other considerations?
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PRE-HEARING MEETINGS

• Review the Logistics for the 
Hearing

• Set expectations
• Format
• Roles of the parties
• Participation

• Decorum

• Impact of not following rules

• Cross Examination/Questioning 
Format & Expectations
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DECISION MAKER OR HEARING PANEL AS A 
WHOLE

Review 
evidence 
and report

Review applicable policy 
and procedures

Preliminary 

analysis of 
the 

evidence

Determine 
areas for 
further 
exploration

Develop 
questions 
of your 
own
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YOU AND YOUR TEAM DID A 
GREAT JOB SCHEDULING THE 
HEARING AND ARRANGING 
ALL THE LOGISTICS!

• It is now one week prior to the hearing. 
You have already received and 
reviewed the report and record and 
you will be meeting with the rest of the 
panel (or spending some quite time by 
yourself) to prepare for the hearing.

Rapid Fire #2

Use the chat box to 
share what you plan to 
discuss/think about 
during the prehearing 
meeting.
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Development 
of 

introductory 
comments

Initial discussion of 
the evidence

Areas for 
further 

exploration

List of 
questions for 
the parties 

and the 
witnesses

Anticipation 
of potential 

issues
Logistics

Review of 
any written 
submissions 

by the 
parties

Other 
considerations?

RAPID FIRE RECAP
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PRE-HEARING TASKS:
DEVELOPING QUESTIONS

03(a)
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COMMON AREAS OF EXPLORATION

Credibility
/Reliability Clarification 

on timeline
Thought 
process

Inconsistencies
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COMMON AREAS OF WHERE CLARITY OR 
ADDITIONAL INFORMATION IS NEEDED

• Credibility

• Reliability 

• Timeliness

• Inconsistencies

• Details about the alleged 
misconduct

• Facts related to the 
elements of the alleged 
policy violation

• Relevancy of certain items 
of evidence

• Factual basis for opinionsGrand Rive
r S
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CHARLIE AND RAMONA HYPOTHETICAL 
ACTIVITY 

• What are the elements of the policy?

• Develop questions addressing each of the policy elements based upon 
the facts you know and what you need to find out at the hearing.

• What areas of concern/exploration do you have? Why are you asking?

You will read a short hypothetical & policy definition 
and then answer: 
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WHAT FACTS 
DO I KNOW? 

• The investigative report indicates:
• Student Jane was a TA for Prof. John Doe. Due to Jane’s 

position, she and Prof. Doe spent a lot of time alone in 
Prof. Doe’s office and lab. 

• Jane reported that “on more than one occasion” while 
alone with Prof. Doe in his office, Prof. Doe hugged her 
for “longer than [she] was comfortable with.” 

• Prof. Doe told Investigator: “I’m a huggy guy.” I treat 
my students like family, but there is never anything 
sexual implied when I hug a friend or student. 

• Jane said that in October and November Prof. Doe 
touched her knee and moved his hand up her leg touching 
her thigh while they were working alone in the lab. Jane 
said she “froze” in the moment, but after each instance 
she went home and cried. 

• Prof. Doe denied that this happened and said “at most” 
he may have accidentally grazed Jane’s leg while they 
were working. Grand Rive
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POLICY ANALYSIS

• Break down the policy into 
elements

• Organize the facts by the 
element to which they 
relate
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THE HEARING

04

Grand Rive
r S

olutio
ns



ORDER OF 
PROCEEDINGS 

1. Introductions and instructions by the Chair; Opening 
Statements

2. Presentation by Investigator

3. Presentation of information and questioning of 
the parties and witnesses

4. Closing Statements

5. Deliberation & Determination
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OPENING INTRODUCTIONS 
AND INSTRUCTIONS BY THE CHAIR

• The University has a 
script for this portion of 
the proceedings, and it 
should be used.

• Introduction of the 
participants.

• Overview of the 
procedures.

• Overall goal: manage 
expectations.

• Be prepared to answer 
questions. Grand Rive
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OPENING STATEMENTS
Optional: Not required by the regulations; institution may choose to allow.

• Prior to questioning beginning during the hearing, each party 
may be given the opportunity to make an opening statement.  

• Intended to be a brief summary of the points the party would like 
to highlight. 

• Directed to the Decision Maker and only the Decision Maker.

• Both parties should give opening statement before either is 
questioned.

• Typically, the complainant goes first.Grand Rive
r S
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PRESENTATION OF 
INFORMATION & 
QUESTIONING OF 
THE PARTIES

01. The Hearing 
Panel will 
question 

Complainant first

02. Cross 
examination of 

Complainant will 
occur next

03. Follow up by 
the Hearing Panel

04. The Hearing 
Panel will question 

Respondent 
second

05. Cross 
examination of 
Respondent will 

occur next

06. Follow up by 
the Hearing PanelGrand Rive
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QUESTIONING OF THE WITNESSES

01

The Chair will 
determine the 

order of 
questioning of 

witnesses

02

The Hearing 
Panel will 

question first

03

Advisor cross-
examination will 

occur next 
(suggested: 

Complainant’s 
advisor followed 
by Respondent’s 

advisor)

Follow up by      

the Hearing Panel

04
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CLOSING STATEMENTS
OPTIONAL: NOT REQUIRED BY THE REGULATIONS; INSTITUTION MAY CHOOSE 
TO ALLOW.

Prior to the conclusion of the hearing, each party will have 
the opportunity to make a closing statement.  

• Intended to be a brief summary of the points the party would 
like to highlight. 

• Directed to the Decision Maker and only the Decision Maker 

• Not time to introduce new information or evidence.
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GENERAL 
QUESTIONING 
GUIDELINES
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a

FORMAT OF 
QUESTIONING

The Hearing Panel or the advisor will 
remain seated during questioning

Questions will be posed orally

Questions must be relevantGrand Rive
r S
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WHEN QUESTIONING….

• Be efficient 

• Be prepared to go down a road that 
you hadn’t considered or anticipated 
exploring.

• Explore areas where additional 
information or clarity is needed.

• Take your time. Be thoughtful. Take 
breaks if you need it.

• Listen to the answers.Grand Rive
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FOUNDATIONAL QUESTIONS TO ALWAYS 
CONSIDER ASKING

Were you 
interviewed?

Did you see the 
interview notes?

Did the notes reflect 
your recollection at 

the time?

As you sit here 
today, has anything 

changed?

Did you review your 
notes before coming 

to this hearing?

Did you speak with 
any one about your 

testimony today 
prior to this hearing?Grand Rive
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EVIDENTIARY CONSIDERATIONS DURING QUESTIONING

Is it relevant?

Evidence is relevant if 
it has a tendency to 
make a material fact 
more or less likely to 

be true.

Is it authentic?

Is the item what it 
purports to be?

Is it credible?

Is it convincing?

Is it reliable?

Can you trust it or 
rely on it?

What weight, if 
any, should it be 

given?

Weight is 
determined by the 

finder of fact!
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WHEN ARE QUESTIONS RELEVANT?

• Logical connection between the evidence and facts at 
issue

•Assists in coming to the conclusion – it is “of 
consequence”

• Tends to make a fact more or less probable than it 
would be without that evidence
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IRRELEVANT AND 
IMPERMISSIBLE 
QUESTIONS Information protected by an un-waived legal privilege

Medical treatment and care

Unduly repetitious or duplicative questions

Information that otherwise irrelevant

Complainant’s prior sexual history, with limited 
exceptions.
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OPINION EVIDENCE

When might it be relevant?

How do you establish a foundation 
for opinion evidence so that the 
reliability of the opinion can be 
assessed?
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IS IT AUTHENTIC? 

Question the person who 
offered the evidence.

Have others review and 
comment on authenticity.

Are there other records 
that would corroborate?

? ⁺
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TRAUMA-INFORMED 
PRACTICES PROVIDE 
TOOLS & TECHNIQUES 
FOR ENGAGING WITH 
THE COMPLAINANT, 
RESPONDENT, AND 
WITNESSES.

Format/Structure of the 
Hearing

Format of Questions

Approach to 
ClarificationGrand Rive
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WHAT ARE SOME DIFFICULT QUESTIONS YOU 
STRUGGLE WITH ASKING? 
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SPECIAL CONSIDERATIONS FOR QUESTIONING 
THE INVESTIGATOR

• The Investigator’s participation in the hearing is as a fact witness;

• Questions directed towards the Investigator shall be limited to facts 
collected by the Investigator pertinent to the Investigation; 

• Neither the Advisors nor the Decision-maker(s) should ask the 
Investigator(s) their opinions on credibility, recommended findings, 
or determinations;

• The Investigators, Advisors, and parties will refrain from discussion of 
or questions about these assessments. If such information is 
introduced, the Chair will direct that it be disregarded.

Grand Rive
r S

olutio
ns



SPECIAL CONSIDERATIONS FOR PANELS

If a panel, decide in 
advance who will 
take the lead on 

questioning

Go topic by topic
Ask other panelists if 
they have questions 
before moving on

Do not speak over 
each other

Pay attention to the 
questions of other 

panelists

Ok to take breaks to 
consult with each 
other, to reflect, to 

consult with the TIXC 
or counsel Grand Rive
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THE DECISION MAKER’S ROLE IN 
ADVISOR QUESTIONING

05
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CROSS EXAMINATION
WHO DOES IT?

Must be conducted by the advisor

If party does not appear or does not participate, advisor 
can appear and cross

If party does not have an advisor, institution must 
provide oneGrand Rive

r S
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THE ROLE OF THE DECISION MAKER DURING 
QUESTIONING BY THE ADVISORS

• After the Advisor poses a question, the proceeding will pause to allow the Chair to 
consider it.

• Chair will determine whether the question will be permitted, disallowed, or rephrased 
The Chair may explore arguments regarding relevance with the Advisors.

• The Chair will limit or disallow questions on the basis that they are irrelevant, unduly 
repetitious (and thus irrelevant), or abusive.

• The Chair will state their decision on the question for the record and advise the 
Party/Witness to whom the question was directed, accordingly. The Chair will explain 
any decision to exclude a question as not relevant, or to reframe it for relevance.

• The Chair has final say on all questions and determinations of relevance. The parties and 
their advisors are not permitted to make objections during the hearing. If they feel that 
ruling is incorrect, the proper forum to raise that objection is on appeal.Grand Rive
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THE PARTICIPANTS

An Advisor who oversteps their role 
as defined by the policy should be 
warned once. If the Advisor 
continues to disrupt or otherwise fails 
to respect the limits of the Advisor 
role, the meeting may be ended, or 
other appropriate measures 
implemented. Subsequently, the Title 
IX Coordinator has the ability 
determine how to address the 
Advisor’s non-compliance and 
future role.

Advisors: Prohibited Behavior
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WHEN ASSESSING RELEVANCE, THE DECISION 
MAKER CAN:

• Ask the person who 
posed the question why 
their question is relevant

• Take a break

• Ask their own questions 
of the party/witness
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RELEVANT VS. IRRELEVANT

Logical connection 
between the 

evidence and facts 
at issue

Assists in coming to 
the conclusion – it is 
“of consequence”

Tends to make a fact 
more or less probable 

than it would be 
without that evidenceGrand Rive
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CLICK TO EDIT TITLE STYLE
AFTER THE HEARING

05
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Deliberations
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PREPONDERANCE OF THE EVIDENCE

• Standard of proof by which determinations of responsibility are made

• ”More likely than not”

• It does not mean that an allegation must be found to be 100% true or 
accurate

• A finding of responsibility = 
• There was sufficient reliable, credible evidence to support a finding, by a preponderance of 

the evidence, that the policy was violated

• A finding of not responsible = 
• There was not sufficient reliable, credible evidence to support a finding, by a preponderance 

of the evidence, that the policy was violated
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WEIGHING THE EVIDENCE & MAKING 
A DETERMINATION

1. Evaluate the relevant evidence 
collected to determine what 
weight, if any, you will afford 
that item of evidence in your 
final determination;

2. Apply the standard of proof 
and the evidence to each 
element of the alleged policy 
violation;

3. Make a determination as to 
whether or not there has been 
a policy violation.Grand Rive
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FINDINGS OF FACT

• A "finding of fact" 

• The decision whether events, actions, or conduct occurred, or a piece of 
evidence is what it purports to be

• Based on available evidence and information

• Determined by a preponderance of evidence standard 

• Determined by the fact finder(s)

• For example...

• Complainant reports that they and Respondent ate ice cream prior to the 
incident

• Respondent says that they did not eat ice cream

• Witness 1 produces a timestamped photo of Respondent eating ice cream

• Next steps? Grand Rive
r S

olutio
ns



POLICY ANALYSIS

• Break down the policy into 
elements

• Organize the facts by the 
element to which they 
relate
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ALLEGATION: FONDLING

Fondling is the:

❑ touching of the private body parts of another person

❑ for the purpose of sexual gratification,

❑ Forcibly and/or without the consent of the Complainant,

❑ including instances where the Complainant is incapable 
of giving consent because of their age or because of 
their temporary or permanent mental or physical 
incapacity.
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ANALYSIS GRID

Touching of the 
private body parts 
of another person

Undisputed: 
Complainant and 
Respondent agree 
that there was contact 
between Respondent’s 
hand and 
Complainant’s vagina.

For the purpose of 
sexual gratification

Respondent 
acknowledges and 
admits this element in 
their statement with 
investigators.

“We were hooking up. 
Complainant started 
kissing me and was really 
into it. It went from there. 
Complainant guided my 
hand down her pants…”

Without consent due 
to lack of capacity

Complainant: drank more 
than 12 drinks, vomited, no 
recall
Respondent: C was aware 
and participating
Witness 1: observed C vomit
Witness 2: C was 
playing beer pong and 
could barely stand
Witness 3: C was drunk but 
seemed fine
Witness 4: carried C to the 
basement couch and left 
her there to sleep it off.
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ANALYSIS GRID

Touching of the 
private body parts 
of another person

Undisputed: 
Complainant and 
Respondent agree 
that there was contact 
between Respondent’s 
hand and 
Complainant’s vagina.

For the purpose of 
sexual gratification

Respondent 
acknowledges and 
admits this element in 
their statement with 
investigators.

“We were hooking up. 
Complainant started 
kissing me and was really 
into it. It went from there. 
Complainant guided my 
hand down her pants…”

Without consent due 
to lack of capacity

Complainant: drank more 
than 12 drinks, vomited, no 
recall
Respondent: C was aware 
and participating
Witness 1: observed C vomit
Witness 2: C was 
playing beer pong and 
could barely stand
Witness 3: C was drunk but 
seemed fine
Witness 4: carried C to the 
basement couch and left 
her there to sleep it off.
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DID YOU 
ALSO 
ANALYZE…?

On campus?

Program or Activity?

In a building owned/controlled by a recognized 
student organization?

Substantial control over respondent and context?

Complainant was attempting to access 
program/activity?
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GOALS OF SANCTIONS/DISCIPLINE

1. End the harassment

2. Prevent its recurrence

3. Remedy the harm

•What steps would be 
reasonably calculated to 
end harassment and 
prevent recurrence?
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SANCTIONING

State Law

System Policy 

Learning Environment

Measures Available
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THE SANCTION DOES NOT UNDO THE 
FINDING

• No lesser sanction if you disagree with findings

• Sanctioning officer must assume findings are correct

Grand Rive
r S

olutio
ns



DETERMINING THE PROPER SANCTION

• Consistency

• Foreseeability of 

repeated conduct

• Past conduct

• Does bias creep in?

• Remorse?

• Victim impact?
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AGGRAVATING CIRCUMSTANCES
• Premeditation

• Predation

• Physical violence

• Repeated violation

• Multiple policy violations in one incident

• Harm to others, impact on complainant 
and/or community

• Did the behavior continue after intervention?

• Effort to conceal or hide the incident?

• Refusal to attend past trainings

• Past failures to comply with directivesGrand Rive
r S
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FINAL HEARING REPORT

• The allegations

• Description of all procedural 
steps

• Findings of fact

• Conclusion of application of  
facts to the policy

• Rationale for each allegation

• Sanctions and remedies

• Procedure for appeal
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THE FINAL DETERMINATION SHOULD STAND
ON ITS OWN

Simple and Easy to 
Comprehend

Accurate

Neutral/Unbiased

Draw Attention to 
Significant Evidence 
and Issues

Transparent/Clear

S
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ADVISOR’S ROLE POST-HEARING

• May meet with their advisee 
to review decision and 
respond to procedural 
questions. 

• Institutionally-appointed 
advisors typically do not 
advise nor assist the party in 
developing an appeal.

• Advisor of choice may assist 
in advising party whether or 
not to appeal and in the 
drafting of an appeal.Grand Rive
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CONNECT WITH USinfo@grandriversolutions.com

/Grand-River-Solutions

/GrandRiverSolutions

/GrandRiverSolutions

/GrandRiverSolutions.com

@titleixandequity.bsky.social

QR code to https://www.grandriversolutions.com/
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COPYRIGHT

©Grand River Solutions, Inc., 2022. Copyrighted 
material. Express permission to post training 
materials for those who attended a training 
provided by Grand River Solutions is granted to 
comply with 34 C.F.R. § 106.45(b)(10)(i)(D). These 
training materials are intended for use by 
licensees only. Use of this material for any other 
reason without permission is prohibited.
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